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Before the Court are (i) Gary Gorski's Motion to Alter or
Amend Judgenent, Motion to Amend or Mke Additional Findings of
Fact and Mdtion for New Trial from the Order of Court Filed and
Entered June 15, 2005 (the "Motion to Alter") filed by Gary Gorski
("Gorski"), the sole equity security holder of Debtor Henricks
Commerce Park, LLC ("Debtor™) and (ii) the Objection of the United
States Trustee to Gary Gorski's Motion to Alter or Anend Judgenent,
Motion to Amend or Make Additional Findings of Fact and Mtion for
New Trial fromthe Order of Court Filed and Entered June 15, 2005
(the "UST' s Objection").

The Motion to Alter, which was tinely filed on June 27,
2005, asserts that it is made "pursuant to Federal Rules of Bank-
ruptcy Procedure 9023 and 7052." See Openi ng Paragraph of the
Motion to Alter. The Mdtion to Alter essentially rehashed the
argunents previously raised before the Court in the pleadings
and/ or at the hearing on June 8, 2005, to consider the Mtion for

Paynment of Equity Security Holder's Attorney's Fees as



an Adm ni strative Expense for Making a "Substantial Contribution”
to a Chapter 11 Case (the "Mdtion for Attorney's Fees"). The
Motion to Alter requests the Court to (a) anend the June 15, 2005
Order denying the Mdtion for Attorney's Fees; and/or (b) "anmend
[sic] such additional findings of fact and conclusions of |aw as
asserted in this Mdtion [to Alter];" and/or (c) grant Gorski a new
trial or evidentiary hearing on the Motion for Attorney's Fees; and
(d) other and further relief.

The UST's Objection states that Gorski, in the Motion to
Alter, has not denonstrated any legal or factual basis for the
relief requested. The UST's Objection argues that Gorski does not
al | ege the di scovery of any new evi dence nor any interveni ng change
in law. Nor does Gorski denonstrate that the relief sought wl
prevent a manifest injustice. In addition, the UST's Objection
notes Gorski had opportunity to provide all Ilegal and factual
support for the Motion for Attorney's Fees prior to and at the June
8, 2005 heari ng.

Fep. R Bawr P. 9023 incorporates Feo. R Cv. P. 59,

whi ch provides, in relevant part:
Rul e 9023. New Trials; Amendnent of Judgnents.

Rule 59 FR Civ P applies in cases under the
Code, except as provided in Rule 3008.

Rule 59. New Trials; Amendnent of Judgnents.

(a) Grounds. A new trial may be granted to
all or any of the parties and on all or part of
the issues . . . in an action tried without a

jury, for any of the reasons for which
reheari ngs have heretofore been granted in



suits in equity in the courts of the United
St at es. On a motion for a new trial in an
action tried without a jury, the court may open
the judgnent if one has been entered, take
addi tional testinmny, amend findings of fact
and concl usi ons of |aw or make new fi ndi ngs and
conclusions, and direct the entry of a new
j udgment .

Fen. R. Bawr P. 7052 incorporates Feo. R. Cv. P. 52,

whi ch provides, in relevant part:
Rul e 7052. Findings by the Court.

Rule 52 FR Civ P applies in adversary pro-
ceedi ngs.

Rul e 52. Fi ndi ngs by the Court; Judgnment on
Partial Findings.

(a) Effect. In all actions tried upon the
facts without a jury . . . the court shall find

the facts specially and state separately its

concl usi ons of |aw thereon, and judgnment shall

be entered pursuant to Rule 58 S

Fi ndi ngs of fact, whether based on oral or

docunentary evidence, shall not be set aside

unl ess clearly erroneous, and due regard shall

be given to the opportunity of the trial court

to judge of the credibility of the w tnesses.

Fen. R. Cv. P. 60(b) enunerates reasons why the court nay
relieve a party froma final judgnent or order. Corski fails to
al |l ege that any of those specified enunerated reasons require that
this Court grant his Motion to Alter. Instead, Gorski argues that
8 503(b)(3)(D) and (4) do not require counsel to be disinterested
in order for the court to allow reasonable conpensation for
pr of essi onal services rendered on behalf of an equity security

holder in a case where a "substantial contribution" was made. To

the extent this is a new argunment, Gorski m sreads the Court's June



15, 2005 Order. The Court did not hold that an equity security
hol der's professionals nust be disinterested in order to be awarded
reasonabl e conmpensation under 8 503(b)(3)(D) and (4); the Court
hel d that by the express terns of the Mdtion for Attorney's Fees,
the Brief in Support thereof and Gorski's sworn Affidavit, the
Motion for Attorney's Fees sought conmpensation for attorney's fees

Gorski incurred both in his capacity as sole representative of the

Debtor and as sole equity security holder. There is no question

that Debtor's counsel is required to be disinterested under
8§ 327(a). The fact that Gorski used Sinmon and Short to perform
|l egal services for hinself in his individual capacity while
si mul t aneously perform ng those sane | egal services for the Debtor
does not renpve the requirenment of disinterestedness.

Gorski argues that the "common purpose” of the equity
security holder and the Debtor should not be the basis for deni al
of the Motion for Attorney's Fees. It is not the fact that equity
and the Debtor had a "substantial identity of interest” that
conpelled denial; it is the fact that Sinmon and Short performed

| egal services for and on behalf of the Debtor that required deni al

of that notion.

The Motion to Alter now tries to recast the roles of
Porter Wight and Sinon and Short, but this attenpt to refashion
the attorneys' roles does not constitute new evidence. At pages
9 - 11 of the Mdtion to Alter, Gorski argues that Porter Wi ght

remai ned at all tines as and acted as counsel for the Debtor and



at page 13, Gorski describes Porter Wight as "experienced and
able.” Contrast these statenents with page 20 of the Brief in
Support of the Motion for Attorney's Fees and paragraph 4 of the
Gorski Affidavit in support thereof wherein Gorski alleges that he
had no confidence in Porter Wight, and Gorski, on behalf of the
Debtor, would only give his consent and authority to act to Sinon
and Short. Although the Motion to Alter is arguably inconsistent
with the Motion for Attorney's Fees, Gorski does not present any
new evidence (his current argunents merely contradict his prior

Affidavit) that would conpel additional findings or a newtrial.

Gorski also argues that he was not afforded an
evi dentiary hearing and requests one "to establish the facts giving
rise to allowance of the Mdtion [for Attorney's Fees]." (Gorsk
never requested an evidentiary hearing on the Motion for Attorney's
Fees and, at the conclusion of his counsel's presentation, the
Court specifically asked if there was anything el se that Gorski
wanted to add to the record. Counsel did not indicate that he
needed or desired to introduce evidence. Not only does the Mition
to Alter not establish any new facts or argunents that were not
presented to the Court either prior to or at the hearing on the
Motion for Attorney's Fees, but Gorski's conduct constituted a
wai ver of an evidentiary hearing on such notion.

The bottomline is that CGorski does not believe the Court

gave his argunents in the Mtion for Attorney's Fees sufficient



wei ght since the Court ruled against him This is not adequate
reason to alter or anmend the prior Order of the Court. The Court
carefully considered the argunents made by Gorski in the Mtion for
Attorney's Fees and the presentation at the hearing. The Motion
to Alter does not add anything new to the record. Accordingly,
because Gorski has neither presented any new facts nor has he
intimated that there has been a change in the law, the Mdtion to
Alter is hereby denied.

IT 1S SO ORDERED

HONORABLE KAY WOODS
UNI TED STATES BANKRUPTCY JUDGE
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| hereby certify that a copy of the foregoing O der was

placed in the United States Ml this day of July, 2005,

addr essed to:
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1700, Cleveland, OH 44115.
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